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This Court has jurisdiction of this appeal pursuant to the

Arizona Constitution Article VI, Section 16, and A R S. Section
12- 124(A) .
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This matter has been under advisenent since the tinme of
oral argunent and this Court has considered and reviewed the
record of the proceedings from the Phoenix City Court and the
menor anda and argunents subm tted by counsel.

The only issues presented in this appeal by the State of
Arizona is the legal question of whether the trial judge
properly gave Appellee, Nedka Petrovova, credit for 90 days tine
served at the tinme of sentencing, over the Appellant/State's
obj ecti on.

The facts in this case do not appear to be in dispute. In
this case, Appellee, Nedka Petrovova, was arrested and charged
on May 11, 2000 with the crinmes of Driving Wile Under the
I nfl uence of Intoxicating Liquor, a class 1 m sdeneanor offense
in violation of AR S. Section 28-1381(A)(1); and Driving with a
Bl ood Al cohol Content in Excess of .10, a class 1 m sdeneanor
offense in violation of AR S. Section 28-1381(A)(2). Prior to
Appel l ee’s schedul ed appearance in the Phoenix Cty Court,
Appel l ee was al so charged in the Maricopa County Superior Court
in CR 2000-011742 (another DU charge). Appel l ee was arrested
on Cctober 4, 2000 and was placed in custody for this Superior
Court charge. Appel l ee’s pretrial disposition conference was
scheduled on Cctober 9, 2000 in the Phoenix City Court.
Appellee failed to attend because she was in custody on the
Superior Court felony charge. The Phoenix City Court judge
i ssued a warrant for Appellee’' s arrest and set bond of $1, 000. 00
in the Phoenix Cty Court case. That warrant was never quashed
or executed until Appellee appeared in person in the Phoenix
Muni ci pal Court on March 8, 2001. Bet ween October of 2000 and
March of 2001, Appellee plead guilty to the Superior Court DU
charge and served at least 90 days in jail for that offense.
The Phoenix City Court warrant was never served or executed upon
Appel l ee, nor was her release on the Superior Court charges
prevented by virtue of the existence of the Phoenix City Court
warrant. This Court nust, therefore, conclude that Appellee was
not “in custody” between October, 2000 and March, 2001 on the
Phoeni x City Court charge.
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A R S. Section 13-709(B) provides:

Al time actually spent in custody
pursuant to an offense until the prisoner
is sentenced to inprisonnent for such
of fense shall be credited against the
termof inprisonnment otherw se provided
for by this chapter.

Finding no dispute as to the facts, this Court concludes that
the trial judge erred in construing the above quoted statute and
crediting Appellee 90 days tine-served for tinme that Appellee
served on a Superior Court DU offense, unrelated to the charges

pendi ng before the Phoenix Gty Court. Appel l ee was not “in
cust ody” between Cctober, 2000 and March, 2001 on the Phoenix
City Court charges. The trial judge abused his discretion in

gi ving Appellee credit for tine-served.

| T IS THEREFORE ORDERED reversing the sentence and order
crediting Appellee tine-served by the Phoenix Cty Court.

IT I'S FURTHER ORDERED renmanding this matter back to the
Phoenix City Court for a new sentencing consistent with this
opinion, and for all further and future proceedings in this
case.
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